TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw

journal and (2) is not binding precedent of the
Boar d.
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JUNI CHI | MUTA, JUNJI SAI TO and TAKASHI UEDA

Juni or Party,
(Patent 5,616, 663),

V.

FRANK KUBER, BERND BACHMANN, WALTER SPALECK
ANDREAS W NTER and JURGEN ROHRVANN,

Senior Party
(Application 09/001, 152).

Patent Interference No. 104, 444

Bef or e: McKELVEY, Senior Adm nistrative Patent Judge, and LEE
and TORCZON, Admi nistrative Patent Judges.

McKELVEY, Seni or Adm nistrative Patent Judge.

JUDGVENT

A Backgr ound



On 18 Cctober 1999, Yol unda Townes, a paral egal
specialist assigned to the Trial Section, had a tel ephone
di scussion wwth M. Alan Holler, Esqg., of the firm of SHERVAN
& SHALLOMAY. M. Holler informed Ms. Townes that M. Holler
had been instructed by his client (JUNICH |MJTA, JUNJI SAITO
and TAKASH UEDA, the real party in interest being Mtsu
Petrochem cal Industries, Ltd.) not to respond to the NOTICE
DECLARI NG | NTERFERENCE. Inuta is the junior party in this
interference. Since the junior party has expressly indicated
that it does not intend to prosecute the interference, a
judgnment on the nerits will be entered in favor of the senior
party.

B. O der

Upon consi deration of the record, including an express
i ndi cation by counsel for the junior party that the junior
party does not intend to prosecute the interference, it is

ORDERED t hat judgnment on priority as to Count 1, the
sole count in the interference, is awarded agai nst junior
party Junichi Imuta, Junji Saito and Takashi Ueda.
FURTHER ORDERED t hat judgnment on priority as to

Count 1 is awarded in favor of senior party Frank Kuber, Bernd

Bachmann, Wl ter Spal eck, Andreas Wnter and Jurgen Rohrmann.



FURTHER ORDERED that, on the record before the Board
of Patent Appeals and Interferences, senior party Frank Kuber,
Ber nd Bachmann, Walter Spal eck, Andreas Wnter and Jurgen
Rohrmann is entitled to a patent containing clains 6-11 and
13-24 (corresponding to Count 1) of Application 09/001, 152,
filed 30 Decenber 1997.

FURTHER ORDERED t hat junior party Junichi [|mnuta,
Junji Saito and Takashi Ueda is not entitled to a patent
containing clainms 1-22 (corresponding to Count 1) of U S
Patent 5,616,663, granted 1 April 1997, based on application
08/ 338,810, filed 10 Novenber 1994.

FURTHER ORDERED that if there is a settlenent
agreenent, attention is directed to 35 U S.C. §8 135(c) and

37 CFR § 1.661.
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cc (via First Class Mail):

Attorney for Imuta
(real party in interest
M tsui Petrochem cal Industries, Ltd.):

SHERVAN & SHALLOWAY
413 North Washi ngton Street
Al exandria, VA 22314

Tel : 703-549- 2282
Fax: 703-836-0106

Attorney for Kuber
(real party in interest
Targor GnrbH):

Ashley |. Pezzner, Esq.
Thomas M Meshbesher, Esq.
CONNOLLY, BOVE, LODGE & HUTZ
1220 Market Street

P. 0. Box 2207

W m ngton, DE 19899

Tel : 302- 658-9141
Fax: 302- 658- 5614
E-mail: ai p@bl hl aw. com
E-mail: t mm@Dbl hl aw. com



